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On Deck: Senators Probe FCC Nominees on Cable Act, AT&T Staff Report

FCC commissioner nominees Jessica Rosenworcel and Ajit Pai received a friendly welcome from Sen Commerce mem-
bers during Wed’s nomination hearing, although there is uncertainty on the approval process. Sen Chuck Grassley (R-1A)
continues to say he will place a hold on Sen action on the nominees until the FCC provides info on its dealings with Light-
Squared. As for the hearing, cable wonks took note when Sen Jim DeMint (R-SC) asked if the Cable Act should be updated.
Rosenworcel—who, if approved, would replace outgoing Democratic commish Michael Copps—said that it was a broad
question, but a lot of it could benefit from a “fresh look.” Pai, who is up for the spot vacated by Republican Meredith Attwell
Baker, also said the rules need a look, and specifically mentioned the FCC’s ongoing proceeding on retransmission consent.
The proposed AT&T and T-Mobile transaction was off limits during the hearing, but its presence was felt. Sen Roy Blunt
(R-MO) was concerned by the Tues release of the FCC's staff report on the deal given that AT&T’s application was pulled.
He pressed the nominees on the move. Rosenworcel said she believed it was within the FCC chmn Julius Genachowski's
statutory authority but acknowledged that it's “probably unprecedented.” Saying he’s not fully apprised on the issue, Pai said
he would recommend that actions be consistent with Commission rules. Blunt also spoke about how he feels unserved
communities are different than underserved when it comes to broadband subsidies, but didn't probe the 2. Instead, he said
it would probably be one of the 1st questions he asks them if (more likely when) they become commissioners. The hear-
ing adjourned after Sen Commerce chmn Jay Rockefeller (D-WV) called on the nominees to do what they can to protect
children from a “coarsening” of the media—TV, Facebook and beyond. Pai and Rosenworcel both referenced the current
legal uncertainty on indecency. “The legal landscape is probably changing. What's not changing is that it is very important,”
Rosenworcel said. “It's incumbent on the FCC and all of us to provide quality content and help parents” by providing tools to
help them protect their children. Pai is the father of a 3-month-old, and Rosenworcel has a 2- and 5-year-old. At the start of
the hearing, DeMint asked that the record be kept open for at least a week, complaining that the FTC nominee record was
only kept open for 48 hours. Rockefeller agreed to keep the record open until Dec 6, but asked that questions be submitted
by Thurs to give the nominees time to respond. As for Grassley’s hold threat, it has nothing to do with Pai and Rosenworcel.
He’s upset that the Commission hasn't provided him with info on why LightSquared has been allowed to move forward with
its plans for a terrestrial 4G network despite concerns of interference with GPS systems.

On the Hill: Cable, phone and wireless all support the Cyber Intelligence Sharing and Protection Act, introduced by leaders
of the House Intelligence cmte, declaring that it will provide better information between stakeholders involved in protecting
the nation’s cyber infrastructure. “We appreciate that this legislation avoids a prescriptive regulatory regime that does not fit
the constantly evolving cyber threat environment and it appropriately allows individual companies to determine how they
can best participate,” NCTA chief Michael Powell said. The key difference between this and Senate legislation is that provi-
sions are voluntary. In addition to allowing the govt to share threat info with approved American companies, the House bill
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In the States: DISH and Nexstar forged a retrans agreement covering 55 stations and related digital programming
channels owned by Nexstar and Mission Broadcasting. -- Microsoft said a weekly record of more than 960K Xbox
360 consoles were purchased last week in the US, including 800K within a 24-hour period. More than 750K Kinect sen-
sors for the system were sold as well. -- According to Dell’Oro Group, shipments of higher-functioned cable CPE includ-
ing DOCSIS 3.0-enabled devices and those with embedded wireless LAN doubled in 3Q compared to a year ago.

Online: Verizon launched a live online simulcast of Longhorn Net that is available to nationwide FiOS TV subs
who receive the channel. Subs can access the offering anywhere on their laptops and PCs using any broadband
connection. The only major pay TV op to feature Longhorn Net, VZ carries the UT-focused channel on all 3 of FiOS
TV’s HD packages (also in SD) within TX, and elsewhere only on the highest-level Ultimate HD tier.

In the Courts: A group of more than a dozen current and former employees of a Comcast facility on Chicago’s South
Side filed a lawsuit against the MSO alleging racial discrimination, according to numerous reports. In the complaint,
plaintiffs say they were forced “ to work in substandard facilities which were infested with cockroaches and rats” and install
infested and/or defective equipment, failed to receive equal pay, referred to in a “racially derogatory manner” and told to
follow different protocol than non-African American employees. “Comcast adamantly denies the allegations and will vigor-
ously defend itself in court,” said the MSO in a statement. -- A 2-day hearing on the L.A. Dodgers’ future TV rights kicks off
next week in US Bankruptcy court, but current rights holder Fox Sports won't be allowed to question team owner Frank
McCourt or MLB commish Bud Selig. A judge said evidence will be limited to sports-media experts and the current TV
deal between the team and Fox’s Prime Ticket that expires in ’13. Fox contends the team is using the bankruptcy process
to unfairly break the deal. The Dodgers and MLB agreed to a court-supervised process to sell the team and its TV rights.

Advertising/Marketing: Verizon FiOS is launching a marketing and awareness campaign this week aimed at 25-39s in
the DC area. For 2 months, according to a VZ blog post, the demo “will be hard pressed to NOT see and hear a flurry of
information about FiIOS” at venues including shopping malls, health clubs, bars and movie theaters. The telco will also intro
“FiIOS 50, a list of the 50 must-visit places in the area along with discounts for those who mention FiOS at the spots.

Beta: Discovery Channel overtook ESPN as basic cable subs’ favorite basic cable net according to Beta’s cable
sub survey, but statistical insignificance calls for Food Net, History, ESPN, TNT and USA to be called equally
favored. Discovery, however, was the clear favorite among adults viewing TV on a smartphone/tablet and was joined
by History and Nat Geo as the nets named most important to subs’ enjoyment of cable.
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Think about that for a minute...

Jurisdiction
Commentary by Steve Effros

| suspect we're going to be hearing a lot about “jurisdic-
tion” over the next year. The dictionary definition is pretty
straight-forward: “the power, right, or authority to interpret
and apply the law” Who holds that power, right or authority,
however is not so simple. That’s especially true when the
initial arbiter of whether that power is held is also the one
who can write new rules and regulations considered “con-
sistent” with that law. That’s the situation we have with the
FCC, and things are getting very murky.

Unfortunately, because we are entering
a Presidential election year and we cur-
rently have an almost non-functioning,
deadlocked Congress, virtually any de-
cisions about who really has “jurisdic-
tion” to do what in the fast moving area
of telecommunications law is going to
be left up to the Courts. The only slower way to get an
answer would be to wait for Congress.

Realistically, as we experienced the last time there were
major shifts in telecommunications, such as the break-
up of “Ma Bell” and the advent of cable, even if Congress
were functioning well it will take years to restructure the
current laws, which are now almost impossible to apply.

We are, indisputably, in one of those “major change” times
again, with broadband, wireless and the Internet causing
exceedingly fast shifts in business plans and relationships
regarding video, entertainment, data and just about every-
thing else as it relates to privacy, property rights, usage and
the like. The current laws were simply not written to deal
with these changes, yet the FCC is being asked by one
side or another to “do something” regarding issues that it is
highly questionable they have true “jurisdiction” over.

Just a few examples should suffice. The Commission is in
the middle of a new rulemaking dealing with cable pro-
gram carriage. It backed into the whole area to begin with,

but is now suggesting things like applying contract terms,
measurements and adjudications among private compa-
nies regarding programming (a First Amendment issue, |
should briefly note...) having nothing to do with the original
jurisdictional claim relating to a distributor that could “favor”
its own programming over “competitors.”

How does that give authority over a distributor who
does not originate programming? If they go that far, the
Courts are going to have to decide. Same is true of “re-
transmission consent” rules that the government’s own
OMB now acknowledges should be retained primarily
because some broadcasters would not survive without
the fees now charged to cable subscribers. But where is
the legal right for the government to “favor” one speaker
over another, especially in the absence of scarcity?

The list can go on... What gives the FCC power over
controlling whether a programmer has created a “program
length commercial; or controls the volume of commercials
they put in their programming? Of course, the FCC may
not claim that jurisdiction. The rules technically may not
apply to the programmer, but to the distributor! But isn't
that just a backhanded way of claiming jurisdiction?

All of these issues are bound for Court until Congress
gets its act together and starts a serious reconsideration
of the telecommunications law of this country. Remem-
ber a few years ago when we were theoretically discuss-
ing a conceptual change in regulation from “silos” to
“layers” recognizing that we couldn’t even define what
“television” was any more? Well, we are now stuck very
deeply in the mud of old law. It’s time to start a rewrite.

| don’t say that lightly, having been through the process
before. It's a long, hard mess. But we have to start.

T:202-630-2099
steve @effros.com

CableFAX Webinars

TV Everywhere 2.0
I’s Here - So How Do You Monetize It?

December 1,2011 ® 1:30-3:00 EST

Register Today at www.cablefax.com/webinars

TV Everywhere has now moved beyond the conceptual stage and into reality cable with operators
and programmers working side-by-side to ensure authenticated content retains subscribers and
preserves strong business models, while opening the doors for revenue opportunities. But how do
you profit from TV Everywhere? Join CableFAX for this exclusive webinar on Dec. 1.

You will learn:

= How best to approach TV Everywhere as an operator or programmer.

= Ways consumers are using authenticated content—what’s working and what’s not.
= Strategies to connect with consumers via authenticated content.

= Monetization and integration of social media elements into the TV Everywhere world.
= Much, much more!




