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Law School 101: Understanding SCOTUS’ Antitrust Ruling

Late last month, the US Supreme Court threw out an antitrust lawsuit against the 3 largest telcos, killing a class action
lawsuit that accused AT&T, Verizon and Qwest of engaging in anticompetitive behavior to hinder competition. The case
sets up some questions about how the SCOTUS ruling could impact the cable industry. Justice David Souter, writing

for the majority, said that the idea that a conspiracy is conceivable is not enough for a sulit to go forward—plaintiffs have
to show that a conspiracy is actually plausible. It's impossible to say simply whether this is good or bad for the industry
since it would vary by the details of the case, how a court applies the ruling, etc... but it does set up some intriguing sce-
narios, particularly when it comes to retrans. If a cable op were to bring an antitrust case against multiple broadcasters
alleging that they conspired to force the operator to pay a higher market rate for retrans rights, the complaint would need
to do more than just allege that all the broadcasters were demanding higher fees than the market would justify, says Burt
Braverman, partner for Davis Wright Tremaine. That could be difficult to do in some instances because that proof would
perhaps not come out until the discovery portion of the case. For example, Braverman had a case several years ago in
which a cable operator sued Northwest Bell and pre-breakup AT&T for conspiring to keep cable operators from attach-
ing their coax to utility poles. While initially no written or documentary evidence, “when we conducted discovery, we did
find some rather damning evidence and won that case at trial,” he said. As for that theoretical retrans case, showing that
broadcasters’ conduct is out of the ordinary or not necessarily consistent with their economic interest might be sufficient
to keep the suit from being thrown out, Braverman suggests. Along the same lines, cable could also benefit from the rul-
ing when it’s a defendant. The bottom line is that the SCOTUS ruling should help decrease frivolous lawsuits. “Given the
cautious manner in which lower courts generally apply Supreme Court decisions, it does seem a safe assumption that
most meritorious cases will still be able to get through the pleading gate and proceed to discovery,” Braverman says.

VoIP Doings: The US Court of Appeals on Fri rejected a challenge by Vonage and upheld an FCC requirement that
VolIP providers must contribute to the Universal Service Fund. Cable VolIP providers haven’t objected to the rule and
began paying into the fund even before it was implemented in ’06. The court also upheld that 64.9% of total VoIP service
revenue is subject to USF contributions, and even hinted that the percentage may be too low. Vonage had argued that

it was too high, and some cable ops agree. On Thurs, ACA told the FCC the 64.9% safe harbor is so high it impedes

or prevents its members from deploying VoIP to small/rural areas. ACA also argued that interconnected VolP providers
should receive access to USF funding (USF can’t be used to fund VolP because it's not classified as a telecom service).

Misleading Thaw: Perhaps stuck beneath a Zamboni, ratings for the initial 2 NHL Stanley Cup finals games on Versus
averaged a 0.7, down 22% from last season, while HH delivery fell 20% to 485K. Furthermore, the ratings number is
roughly equal to the avg delivered by ESPN through the ’04 season’s conference finals. Maybe a rogue ice resurfacer
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sn't to blame, but Versus pres Gavin Harvey can't explain the contests’ poor linear showing and remains flummoxed
by the results—especially considering the net’s positive hockey trend. “It's just the way it goes,” said Harvey. “The NHL
has been a game-changer for us, and we remain as jubilant as ever.” What's not to like about a regular season that
delivered 22% Y-over-Y ratings growth? Or the identical ratings climb produced by conference finals action, comprised
this season of 9 games? Although overall postseason ratings were flat, total HH impressions skated upward across
the board. “We like to look at totality, and we see nothing but tremendous growth,” said Harvey. “We’re taking the long
view.” That vista spans 4 more years on Versus and likely will become increasingly inhabited by digital plays. League
cmsr Gary Bettman played up the NHL’s digital strides prior to the opening of Cup play—specifically partnerships

with MySpace and YouTube—and Harvey said hockey offerings at Versus.com have driven record traffic to the site
through Apr and May. Interestingly, the NHL’s branded YouTube channel counts more subs and views than the NBA’s.
Much like the misleading nature of an iceberg, Harvey said there’s more to the NHL story than melting playoff ice.

Digital Roar: Comcast continues to help Lions Gate grow its digital business, and soon Blockbuster and Best Buy
will too. Lions Gate CEO Jon Feltheimer mentioned having pacts with the latter 2 companies for digital delivery of its
content during a Fri earnings call, even though the pair has yet to announce plans for content download services. The
news is intuitive and certainly not surprising, however, as players such as Wal-Mart and Microsoft have already joined
Comcast and other cable ops in the VOD content game. While reporting 50% Y-over-Y growth in VOD rev for Lions
Gate, Feltheimer also called FEARnNet, its on demand horror venture with Comcast and Sony, “an unqualified suc-
cess.” The current focus is on expanding the offering to other cable ops, he said, and deals with a couple major carriers
are imminent. LG pres Steve Beeks confirmed earlier Comcast remarks that the pair plans to expand by 1 market their
day-and-date VOD test, which, based on current data, will likely “prove to be a substantial accretive source of revenue.

”

Dow Pow Wow: It took nearly a month, but Dow Jones’ ruling Bancroft family finally responded formally to Rupert
Murdoch’s unsolicited $5blin bid to acquire the publisher of The Wall Street Journal. “The mission of Dow Jones
may be better accomplished in combination or collaboration with another organization, which may include News
Corp,” said the family in a Thurs release. The Bancrofts, who control the shareholder vote of Dow Jones, said they
are now willing to meet with Murdoch, although they will also consider other offers.

Programming: USA plundered Disney’s treasure chest, scooping up the cable TV rights to box-office hit “Pirates
of the Caribbean: At World’s End.” The deal gives USA the network window premiere beginning in Sept ’'09. -- The
Military Channel goes behind the blood, sweat and camouflage of the US Army’s Best Ranger Competition in
“Best Ranger ‘07” (Jun 17, 10pm ET). -- Sci Fi’s 4th season of “Battlestar Galactica” will be its last; the show’s pro-
ducers said it was a creative decision to end the acclaimed series. The 22-ep final season kicks off early next year.

On the Circuit: ACC (formerly CTPAA) will hold its annual Forum conference in DC for the 8th consecutive year
(Mar 30-Apr 2). Forum co-chairs are Turner’s Misty Skedgell and Bright House’s Reinaldo Llano.

People: Outdoor Channel Holdings named to its board ex-Cox exec Ajit Dalvi, ex-NCTC chmn David Kinley and
NCTC founding pres Michael Pandzik. -- Comcast appointed Allen Gomez dir, public affairs and exec dir, Comcast
Foundation. -- Imagine Comm tapped BigBand’'s Mark Davis as vp, engineering for network systems and support.
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CableFAX Week in Review

Company Ticker 6/01 1-Week YTD
Close % Chg %Chg

BROADCASTERS/DBS/MMDS
BRITISH SKY:...oc. =55 52.39........... 2.30%........ 29.70%
90%.......... (5.3%)
. (2.2%)...........5.50%

..... 2%) ........ 22.70%
(0.3%) ... 4.40%
.......... 5.50%
190.00%

MSOS

CABLEVISION................. CVC...ooeeveee 36.35........... 1.80%........ 27.60%
CHARTER: ..o CHTR...ooeveeeen 3.91.......... (1.3%) ........ 27.80%
COMCAST: ..o

COMCAST SPCL:

[C 0] .

KNOLOGY:.........ceeeeee.... KNOL......c..

LIBERTY CAPITAL: ......... LCAPA

LIBERTY GLOBAL.: ......... LBTYA.

LIBERTY INTERACTIVE:LINTA..

MEDIACOM ..................... MCCC

TIME WARNER CABLE:.. . .
1.00%.......... 5.20%

WASH POST: .....cooooeon... WPO....ooonvaan.

PROGRAMMING

(o1 TH . (0.5%) ......... 8.80%
CROWN: ..o, . 7.20%

DISCOVERY:. ...2.90%
EW SCRIPPS:.. . ..46.51..........3.90% ...
GRUPO TELEVISA.......... TV 28.87........... 0.40%

INTERACTIVE CORP-.....
LODGENET:............
NEW FRONTI ER:.

TIME WARNER:
UNIVISION: ...... .
VALUEVISION:................

AVID TECH:......cccoeenee
BLNDER TONGUE:.
BROADCOM .........

Company Ticker 6/01 1-Week YTD
Close % Chg %Chg

CISCO: oo CSCOo 26.86........... 5.30%.......... (1.7%)

COMMSCOPE:.........n. 53.70.cccconnen. 4.20%........ 76.20%

CONCURRENT:

CONVERGYS:....

CSG SYSTEMS:.

SPRINT NEXTEL...
THOMAS & BETTS
TIVO: .o
TOLLGRADE:...................
UNIVERSAL ELEC:

AT&T e 3 4053.......... (0.6%)

...3.40% .
43.01........... 1.20%
DOW: ..o INDU............ 13668.11........... 1.20% .......... 9.70%
NASDAQ:.......ccviririnene COMPX......... 2613.92........... 2.20% ..cuunen 8.20%

WINNERS & LOSERS

THIS WEEK’S STOCK PRICE WINNERS

COMPANY CLOSE  1-WK CH
1. CONCURRENT : ...ttt 1.90........ 22.60%
2. ARRIS GROUP:.......oooiiiieeee et 16.33.......... 7.30%
B.CROWN: ...t 775 ... 7.20%
4. ADDVANTAGE: 4.
5. SHAW COMM ... .ottt e e e e eeanees

THIS WEEK’S STOCK PRICE LOSERS

COMPANY CLOSE  1-WK CH
T.VONAGE ... oot 3.06..........
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Triple Canopy...

Is where | am right now... high in the
jungles along the Napo River in the
upper Amazon basin in Ecuador. It's
a triple canopy jungle...

And on the way here we spent a
quick night in Quito... only 9,300 feet
above sea level
(300 feet lower
than my home).
Big city for as high
as it is. Beautiful
mountains... some
snow capped,
even here at the
equator. The Inca
conquered Quito
not long before
the Spaniards landed, and the last
of the major Inca emperors split his
empire into a northern and south-
ern duchy (so to speak) each led

by a son... the legitimate one in the
north at Cuzco; the illegitimate (but
favorite) in the south here at Quito.
That split was a great help to the few
hundred Conquistadors who, in turn,
conquered the Inca playing off the
empire’s split.

Paul S. Maxwell

Not much trace of the Inca left here
in Ecuador. Pretty cool colonial
architecture and a very modern city
appended to the old town.

Flew from Quito early in the morning
to Coca... where we boarded dug-
out canoes and paddled upstream to
the Napo River Lodge on the edge

of the Yasuni National Park. From
here (thatch huts, mosquito net-
ting, no phones, no TVs, no radios,
no newspapers, no web and not
even any cable TV at all!), wooden-
planked trials snake through the
jungles in a half dozen directions,
taking us to more birds than I've
ever seen... And there’s a lake by
the lodge with billions, it seems,
glow-worms at night. Wonder where
they are during the day? Humid,
slow. Nice temporary drop out.

Sweetly delivered lectures by the Qui-
chua Indian guides... along with some
tension with native Anagu peoples.

Next week, back to Quito and then
to the Galapagos.

Random Notes:

* Stock Classes: Interesting bit in
Forbes (06/04) about, “Family-con-
trolled companies used to be a gen-
teel way to do business. But the bruis-
ing takeover battles at Dow Jones
and Cablevision may signal an end
to that.” Or maybe not. While the logic
has been that a public-trust type busi-
ness (that is, newspapers as defined
by newspaper owners) needs to be
insulated from the greed inherent in
capitalism, that argument just doesn’t
quite resound the way it once did.
James Dolan and the Knicks might
deserve that definition, but does The
Wall Street Journal? The Washington
Post? The New York Times?

¢ Murdoch: Will the Bancrofts con-

cede? Concede that, unlike their
family, News Corp just might make
significant investments in the Journal?
Especially globally? Would be better
for the paper... and better for us read-
ers. But that’s just my opinion...

* Trees! Usually, instead of climb-
ing up in the jungle (though | did
spend 2 years sweating in Southeast
Asia’s jungles and humidity), I'm
skiing through them. And, speaking
of skiing, my friend Steve Bellamy
has cut an interesting deal with the
great Olympic gold medalist Jonny
Moseley that makes him an investor,
an on-air personality and involved

in most everything except taking out
the trash (Steve’s specialty). The Ski
Channel, a nascent year-round VOD
“channel” geared to getting folks to go
to the mountains (like mine) to spend
money will launch in 1Q ’08.

* Ad Sales: What is interesting this
year is that the 2008 political contests
are already in full swing. And what is
even more interesting is the impact
early advertising is having. Early ad-
vertising by 2 of the so-called 2nd tier
candidates is already having a posi-
tive impact on their poll results. So...
ya’ll get out there and sell those ads!

) R Hiwras

Paul Maxwell

T: 303/271-9960
F: 303/271-9965
maxfax@mediabiz.com
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2007 NAMIC

VA

EXCELLENCE [N MULTI-CULTURAL
— MARKETING AWARDS —

CALL FOR ENTRIES! recocnzing THE TOP MARKETING

TACTICS AND CASE STUDIES TARGETED TO MULTI-CULTURAL AUDIENCES

Presented in partnership with
strategies tactics leaders WORLD

Friday, July 13, 2007
Be recognized for your innovative multi-cultural marketing efforts!
How well did your last multi-cultural marketing campaign impact your bottom line?
Don’t miss your opportunity to share your successes and be recognized for your results.
A judging panel of industry experts will review all entries and select winners.

Diversity 2.0: The New Protocol * September 16-18 at the Hilton New York
Winners will be honored at a special awards ceremony during the Annual NAMIC Conference
and will be featured in CableWorld Magazine.

ENTER NOW! Go TO WWW.NAMIC.COM FOR ENTRY FORM AND

OFFICIAL COMPETITION RULES. FOR MORE INFORMATION,
CONTACT NAMIC AT 212-594-5985 OR EMAIL INFO@NAMIC.COM

NAMIC’s mission is to educate, advocate and empower for multi-ethnic diversity in the communications industry.
NATIONAL ASSOCIATION FOR MULTI-ETHNICITY IN COMMUNICATIONS | EMBRACE DIVERSITY.EMBRACE SUCCESS



