STATEMENT OF COMMISSIONER ROBERT M. MCDOWELL

Re:  In the matter of: Implementation of Section 621(a)(1) of the Cable
Communications Policy Act of 1984 as amended by the Cable Television
Consumer Protection and Competition Act of 1992, Report and Order and Further
Notice of Proposed Rulemaking, MB Docket No. 05-311

I have long advocated the Commission doing all that it can to open new
opportunities for entrepreneurs to have the freedom to construct new delivery platforms
for innovative new services. More delivery platforms mean more competition. More
competition means consumers can choose among more innovative offerings. As
consumers become more empowered, prices fall and, as a result, new technologies
become more available to help improve the lives of all Americans. In short, creating a
de-regulatory environment where competition is given the chance to flourish kicks off a
virtuous cycle of hope, investment, growth and opportunity.

Today, the Commission is taking a step forward in what I hope will be a noble
quest to spur more competition across many delivery platforms and, where appropriate,
within delivery platforms. While we already have some competition in the video market,
American consumers are demanding even more competition. And that’s the goal of our
action today: more competition through de-regulation. Perhaps President Ronald Reagan
foresaw an issue like this one when he said, “We have a healthy skepticism of
government, checking its excesses at the same time we’re willing to harness its energy
when it helps improve the lives of our citizens.” That is precisely what we are doing
today: checking any government excesses at the local level to unleash free markets which
will help improve the lives of all Americans.

This order strikes a careful balance between establishing a de-regulatory national
framework to clear unnecessary regulatory underbrush, while also preserving local
control over local issues. It guards against localities making unreasonable demands of
new entrants, while still allowing those same localities to be able to protect important
local interests through meaningful negotiations with aspiring video service providers.
Local franchising authorities are still free to deny deficient applications on their own
schedule, but we are imposing a “shot clock” to guard against unreasonable delay. After
the shot clock runs out, if the locality has not granted or denied the application, an interim
or temporary authority will be granted to give the parties more time to reach a consensus.
If the LFA feels as though it cannot grant a franchise during this period, they are free to
deny the application. And unhappy applicants still have the liberty to go to court, as
codified under federal law.

Additionally, should communications companies decide to upgrade their existing
non-cable services networks, localities may not require them to obtain a franchise.
However, this order does not address whether video service providers can avoid local or
federal jurisdiction over those video services because those services are carried over



differing protocols, such as Internet protocol. That question is explicitly left for another
docket.

In the same spirit of deference to localities, we are not pre-empting recently
enacted state laws that make it easier for new video service providers to enter the market.
Those important frameworks will remain intact. Similarly, on the important issue of
build-out requirements, we preserve local flexibility to implement important public
policy objectives, but we don’t allow localities to require new entrants to serve everybody
before they serve anybody.

Many commenting parties, Members of Congress, and two of my distinguished
colleagues, have legitimately raised questions regarding the Commission’s authority to
implement many of these initiatives. I have raised similar questions. However, as the
draft of this item has evolved and, I think, improved, my concerns have been assuaged,
for the most part. The Commission has ample general and specific authority to issue
these rules under several sections including, but not limited to, sections: 151, 201, 706,
621, 622, and many others. Furthermore, a careful reading of applicable case law shows
that the courts have consistently given the Commission broad discretion in this arena.
While I understand the concerns of others, after additional study, I feel as though we are
now on safe legal ground. But [ know that reasonable minds will differ on this point and
that appellate lawyers are already on their way to the court house. That is the American
way, I suppose.

This order is not perfect. If it were, it would say that all of the de-regulatory
benefits we are providing to new entrants we are also providing to all video providers, be
they incumbent cable providers, over-builders or others. I want to ensure that no
governmental entities, including those of us at the FCC, have any thumb on the scale to
give a regulatory advantage to any competitor. But the record in this proceeding does not
allow us to create a regulatory parity framework just yet. That’s why I am pleased that
today’s order and further notice contain the tentative conclusion that the relief we are
granting to new entrants will apply to all video service providers once they renew their
franchises.

Also, I have consistently maintained during my time here that if shot clocks are
good for others then they are good for the FCC itself. Accordingly, I am pleased that the
Chairman has agreed to release an order as a result of the further notice no later than six
months from the release date of this order, and regardless of the appellate posture of this
matter. Resolving these important questions soon will give much-needed regulatory
certainty to all market players, spark investment, speed competition on its way, and make
America a stronger player in the global economy. By the same token, it is no secret that I
would also like to see the Commission act more quickly on petitions filed by any
individual or industry group, especially if those petitions may help spur competition in
any market, be it video, voice, data, wireless, or countless others. We should never let
government inaction create market distortions.



I thank my entire staff, especially Cristina Pauzé, for their long hours, dedication
and insight regarding this order. I also thank the tireless Media Bureau and the General
Counsel’s office for their tremendous efforts on this important matter. Lastly, I would
like to thank Chairman Martin for his strong leadership on this issue.



